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I. STATEMENT OF QUESTION PRESENTED 


The question is whether the police, by forcibly 


presenting the appellant to the victim of an armed robbery 


for the purpose of identification fifteen minutes after the 
commission of the crime, deprived the appellant of due pro- 
cess of law under the Fifth Amendment to the Constitution. 


This case has not previously been before the 
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IV. JURISDICTIONAL STATEMENT 


This is an appeal under 28 U.S.C. $§1291 and 1915 
from a conviction in the United States District Court for 
the District of Columbia. On May 22, 1968, appellant Curtis 
R. Robinson was adjudged guilty by a jury of a five count 
indictment for robbery, assault with a dangerous weapn and 
carrying a dangerous weapon, in violation of Title 22 District 
of Columbia Code §§2901, 502 and 3204. On June 28, 1968, the 
Court sentenced appellant to imprisonment for a period of 
two to six years, on each count, the sentences Byline counts 
to run concurrently. . | 

V. STATEMENT OF THE CASE 


A. Proceedings Below 
| 
On April 10, 1967, appellant was indicted under 


Title 22 District of Columbia Code §§2901, 502 and 3204 for 
robbery, assault with a dangerous weapon, and carrying a dan- 
gerous weapon. He entered a plea of not guilty and asked for 
a jury trial. The matter came on for trial on May 21 and 22, 
1968, in the United States District Court sitting with a jury. 
At the outset of the proceedings, counsel for the defendant 
asked that evidence relating to the identification of the 
defendant by the victim be held inadmissible because of the 


suggestable circumstances under which the identification had 


been made. (Tr. 3-4)" The court,after holding a preliminary 


* All page references herein deSigned "Tr. “, are to pages 


of the official reporter's transcript of the trial: below on 
May 21 and 22, 1968. 
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hearing to determine whether or not to admit this evidence, 


Genied counsel's motion to strike. (Tr. 42) 

The jury found appellant guilty on all counts of the’ 
indictment and the court sentenced him on each count to im- - 
prisonment for a period of two to six years, the sentences 
by the counts to run concurrently. From this conviction 
Robinson appeals. 

B. Statement of Facts 

The evidence in this case shows that about 10:15 
on the morning of February 17, 1967, three Negro men entered 
the Package Liquor Store located at 3000 12th Street, N. E. 
and owned by Mr. Irving Pincus (Tr. 57-88). While one of 
the men served as look-out, the other two pulled guns on Mr. 
Pincus and on his assistant Mosley Jones. Mr. Pincus testi- 
fied that one of the men then held him at gun point while his 
accomplice emptied the cash register, discharged his gun into 
the floor and asked for more money. (Tr.58, 64) The gunmen 
escorted their victims to a back room where they forced Mr. 
Pincus to open the safe and took the money. The gunmen bound 
their victims’ hands and feet, gagged their mouths with dirty 
rages and forced them to lie face down on the floor; then they 
fled. (Tr. 58, 65) 

A special device on the cash register alerted police 


and about 10:20, officers George Dudley and Bernard Johnson 


Fa 


ws were cruising in their scout car at the time received 
word of the robbery over their police radio. (tr. 12, 13, 
61) Sighting appellant coming across the railroad tracks, 

e police officers called him over. (Tr. 13) appellant 
gave his name, showed the police his driver's license and 
explained that he was looking for employment ata nearby 
trucking company. (Tr. 13) The police then released appel-— 
lant who continued on his way. Police Officer Dudley noted 
that appellant was wearing a dark overcoat, dark pants and 
a sport coat. (Tr. 13) : 

Within minutes after this encounter, the officers 
heard a radio lookout issued for two yegro males, one 6*2" 
and wearing a dark overcoat and hat and one 5'7"® and of 
heavy build. (Tr. 14) The officers tracked down appellant 
and apprehended him, stating that he was the subject for a 
hold-up. (Tr. 14, 20) Appellant offered no resistance. The 
officers frisked him and discovered five bullets of an undis- 


closed caliber. (Tr. 14) They informed the appelIant that 
| 


Pa a x 
they were going to take him to the liquor store to see if 


the owner could identify him. (Tr. 31) 

The police arrived at the liquor store with appel- 
lant about fifteen minutes after the robbery. (Tr. 15, 61) 
Mr. Pincus identified the appellant as "the one that did it", 
(fr. 15) and as “the one that held Mr. Jones with a gun" and 


who shot his gun off on the way to the back room. (tr. 63) 
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At this point Officer Johnson placed appellant under 


arrest, handcuffed him and took him to Number 12 Police 


Precinct. (Tr. 33) 


VI. STATEMENT OF POINTS 

1. The court below erred in denying counsel's 
motion to strike the victim's identification of appellant 
at the scene of the armed robbery where appellant had been 
brought in the custody of two police officers within fif- 
teen minutes of the commission of the crime. 

2. The circumstances of appellant's confrontation 
with the victim of the crime were so unnecessarily sugges- 
tive and conducive to irreparable mistaken identification as 
effectively to Geny appellant due process of law under the 


Pifth Amendment to the Constitution. 


VI. SUMMARY OF THE ARGUMENT 
Except for the victim's identification of appellant 
as the man whoiheld up and robbed his assistant, there is no 
evidence on the record to link appellant to the crime he 
allegedly committed. The circumstances of the identification, 
including appellant's confrontation with the robbery victim 
at the scene of the crime, in the custody of two police offi- 


cers, in the absence of any other suspects, within fifteen 
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Minutes after the robbery occurred, were so suggestive as 
effectively to have deprived appellant of due process of 
| 
law. 
| 
VIII.. ARGUMENT 
| 
THE COURT BELOW COMMITTED REVERSIBLE ERROR BY FAIL- 
ING TO SUPPRESS THE VICTIM'S IDENTIFICATION OF APPEL- 
LANT AS HIS ASSAILANT 
Appellant's conviction rests solely upon his identi- 
fication by the victim of an armed robbery. The victim, 


Irving Pincus, owner of the Package Liquor Store, identified 
appellant as his assailant fifteen minutes after he had been 
held at gun point, robbed, bound hand and foot, pasaea with 
dirty rags and left lying face down on the floor of his 
Pillaged shop. Another victim of the hold-up, an assistant 
named Mosley Jones, whom appellant had allegedly assaulted, 
never appeared to testify at the trial. A witness on the 
street who reportedly saw appellant flee from the direction 
of the store did not appear to testify at the trial. (Tr. 19) 
Appellant was walking, not running, when apprehended; no money 
was found on his person; he did not resist arrest; only his 
presence in the neighborhood shortly after the robbery, his 
size and his race rendered him suspect, and only Mr. Pincus' 


identification shortly after the crime linked appellant to 


its commission. 


How meaningful was this identification? Appellant 
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urges that the value of the confrontation, under the cir- 


cumstances of the case, was so unreliable as to render its 


admission into evidence a violation of due process of law. 


Courts have acknowledged that a confrontation may 
be “so unnecessarily suggestive and conducive to irreparable 
mistaken identification" that its use may effectively deny 
a Gefendant in a criminal case substantive due process. 

U.S. ex rel Stovall v. Denno, 388 U.S. 293, 302 (1967); 
Palmer v. Peyton, 359 FP. 24 199, 201 (C.A. 4, 1966); Wise v. 
United States, 383 FP. 2d 206, 209 (C.A.D.C., 1967). Although 
the claimed violation of due process in the conduct of a con- 
frontation depends on the totality of the circumstances sur- 
rounding it, the totality of circumstances in this case abun- 
dantly demonstrate such a violation. 

Appellant appeared before his alleged victim in the 
custody of two police officers shortly after the robbery. 

The arrival of the police at the scene of the crime with appel- 
lant in tow could only imbue the victiai with thé™strongest be- 
lief that here before him was the man responsible for his plight, 
for the presence of the uniformed officers stamped their pri- 
soner indelibly with the imprimature of guilt. It is, as 

the Supreme Court observed, “hard to imagine a situation more 
clearly conveying the suggestion to the witness that the one 
presented is believed guilty by the police.“ United States v. 
Wade, 388 U.S.- 218, 234 (1967). Even if the victim secretly 


=m 


harbored doubts as to appellant's identification, his natural 
desire to placate the police who had rushed to his aid would 

inevitably compel him to cooperate in identifying the suspect 
lest assistance be withheld on some future occasion. In addi- 


tion, the distraught conditioncf the victim fifteen minutes 


after the hold-up would hardly be condusive to the objective 


type of identification offered by a standard police line-up 


procedure. 


At the hearing Mr. Pincus manifested a distinctly 
| 


vague recollection of his assailant's appearance, stating: 
| 


"Well, they pulled a gun on me and I didn't look too much 


at the clothing. I knew they had dark clothing on and a dark 


coat." (Tr. 26) The trauma of the robbery obviously con- 
tinued to affect Mr. Pincus even after the police arrived 
for, although appellant testified that he was handcuffed 
only after the confrontation, Mr. Pincus testified that 


appellant was brought into the store in handcuffs. (Tr. 27, 


32) In his distress, the victim's recollection of attack 
by a tall Negro in an overcoat lead him readily to identify 


as his assailant the first tall yegro male in an overcoat 


to come within his purview. 
Because too in this case the assailant belonged to 


an easily identifiable racial group, the victim quite natu- 


rally inclined to base his identification upon so obvious 


a characteristic as appellant's color. Of course, "where the 
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witness bases the identification on only part of the sus- 
pectts total personality such as height alone, or eyes alone, 
or voice alone, prior suggestions will have the most fertile 
soil in which to grow to conviction. This is especially so 
when the identifier is presented with no alternative choices; 
there is then a strong predisposition to overcome doubts 

and to fasten guilt upon the lone suspect." Palmer v. Peyton, 
supra, 359 F. 24 199, 201. Under these circumstances, appel- 
lant submits that the victim's recognition of him as one of 
the gunmen constitutes confirmation, not identification, of 
the pre-assessed and pre-digested guilt with which the police 
had already endowed their suspect. 


The danger of identification under these conditions 


has not escaped the court's attention. "The practice of 


showing suspects singly to persons for the purpose of identi- 
fication, and not as part of a line-up, has been widely con- 
demned.“ U.S. ex rel Stovall v. Denno, 388 U.S. 293, 302; Palmer 
v. Peyton, 359 FP. 2d 199 (C.A. 4, 1966). In a companion case to 
Stovall, United States v. Wade, 388 U.S. 218, 230, the Court 
observed that "the impediments to an objective observation 
are increased when the victim is the witness." 

In Stovall, supra, the confrontation between the vic- 
tim and the accused occurred in the hospital where the victim, 


gravely wounded, hovered between life and death. Upholding 
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the conviction the Court noted that only the victim could 
definitively have exonerated the accused and, because her 


' 


survival was speculative, identification by confrontation at 


coe hospital was the only feasible procedure. In Wise v. 


United States, supra, where the victim pursued the defendant, 
Aves loosing sight of him while invoking the aid of the 
police to make the arrest, the court found that ientitication 
of the defendant violated no standard of fair play. 

Appellant submits that the facts of this case are 
readily distinguishable from the facts of Stovall and of Wise. 
The robbery victim herein was not injured. There was no ques-— 
tion of Mr. Pincus' survival nor of his ability to participate 
in a polre line-up in which appellant might have Sepemred with 
other suspects for identification. There was no time urgency 
requiring momentary confrontation. Defendant had been arrested 


and his availability for line-up assured. In fact, only the 
| 
controlled objectivity at a police line-up, under these cir- 


cumstances, could have assured appellant due process of law, 


for: ae = 


A major factor contributing to the high 
incidence of miscarriage of justice from 
mistaken identification has been the degree 
of suggestion inherent in the manner in: 
which the prosecution presents the suspect 
to witnesses for pretrial identification. 

A commentator has observed that "the in- 
fluence of improper suggestion upon identi- 
fying witnesses probably accounts for more 
miscarriages of justice than any other , 
Single factor - perhaps it is responsible 
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for more such errors than all other fac- 

tors combined." Wall, Eyewitness Identi- 

fication in Criminal Cases 26. United 

States v. Wade, 388 U.S. 218, 228-229. 

Appellant does not urge this court to reverse his 
conviction because he lacked benefit of counsel at the time 
of his confrontation. The Supreme Court has specifically 
held that the right to counsel at the confrontation stage 
as enunciated in United States v. Wade, supra, is prospec- 
tive in its operation. Its principles do not therefore 
apply to events, like those of this case, which transpired 
prior to June 12, 1967. U- S. ex rel Stovall v- Denno, SUpra-. 
388 U.S. 293, 296. Appellant notes, however, that but for 
this limitation the absence of counsel during his forced con- 
frontation with his alleged ects would conclusively invali- 


date the igentizication as the fruit of an illegal practice 


and, inevitably, result in a reversal of his conviction. 


CONCLUSION 
Por the reasons stated above, appellant prays that 


his conviction be reversed. 


mem 3 
spectfully submitted, 
OEE 4 


SFE ea 
BARDYL RIFAT TI A, ESQ. 


700 Colorado Building 
Washington, D. C. 20005 
Attorney for Appellant 


Of Counsel: 
MARSHAE E. SWISS 


CERYIFICATE OF SERVICE 


I hereby certify that a copy of the foreqoine Brief 


-11- 


Soe Appellant was personally served on David G. Bress, Esq., 


United States Attorney, United States CORTEN NSS: Washington, 


p| C., Counsel for Appellee, this 4 er day of January, 1969. 
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ISSUE PRESENTED 


In the opinion of appellee, the following issue is pre- 
sented: 


Did the identification confrontation between Appellant 
and a robbery victim violate due process where the con- 
frontation took place at the robbery scene within 15 
minutes of the robbery and there was no peculiarly sug- 
gestive conduct by the police? 


This case has not previously been before this Court under this or 
similar title. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,326 


UNITED STATES OF AMERICA, APPELLEE 
vw 


Curtis R. RoBINSON, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On May 22-23, 1968, Appellant was tried by jury be- 
fore Judge Luther W. Youngdahl on two counts of rob- 
bery, two counts of assault with a dangerous weapon 
and one count of carrying a dangerous weapon. All 
charges arose out of a liquor store hold up occurring on 
the morning of February 17, 1967. The jury found 
Appellant guilty of all charges and Judge Youngdahl sen- 
tenced him to 2 to 6 years imprisonment. Appellant 
makes one claim of error, a Stovall challenge to the iden- 
tification confrontation between Appellant and the pro- 


(1) 
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prietor of the liquor store, held at the store approxi- 
mately 15 minutes after the offense.* 

The evidence at trial relevant to the issue raised on 
appeal was the following. Around 10:00 a.m. on Feb- 
ruary 17, 1967, three men armed with guns held up the 
liquor store at 3000 12th Street, N.E. The proprietor, 
Mr. Pincus, was in the store with a clerk. The robbers 
cleaned out the money and money orders from the cash 
register and safe, one of them (later identified as Ap- 
pellant by Mr. Pincus) fired a gun shot into the floor 
and before leaving they bound and gagged Mr. Pincus 
and the clerk. (Tr. 57-64.) 

The police were notified by means of an electronic 
device on the store cash register (Tr. 61). Within min- 
utes of the robbery, police officer George Dudley, cruis- 
ing the area, was notified by radio flash of the offense. 
He proceeded to a nearby railroad track crossing where 
perpetrators of area robberies were known to flee. After 
getting there, he saw Appellant come across the tracks 
alone; he asked him for identification and where we was 
going; Appellant showed identification and said he was 
looking for a job; Officer Dudley let him go. (Tr. 12-14.) 

Within minutes of that encounter, a lookout report 
was flashed giving a description of the robbers, and one, 
a 6 foot 2 inch Negro male wearing a dark overcoat, 
matched Appellant. Officer Dudley also was told by a 
bystander whose name he did not get that minutes prior 
to the officer’s encounter with Appellant, the man had 
seen Appellant run across the tracks with a second per- 
son. (Tr. 14-15, 19.) 

Officer Dudley then went looking for Appellant, found 
him walking a few blocks away, told him he was a sus- 
pect in a robbery, and took him back to the scene. Prior 
to the return to the scene, a light search of Appellant 


? The substantial time lapse between Appellant’s arrest within 
minutes after the offense and his trial was due to his being in cus- 
tody in North Carolina during the interim (Tr. 3). 
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disclosed five .32 bullets.? As soon as Appellant entered 
the store, Mr. Pincus pointed him out as one of the rob- 
bers. Nothing was said to Mr. Pineus by the police 
about Appellant prior to the confrontation. The total 
time from offense to identification confrontation was 
about 15 minutes, (Tr. 14-15, 22.) 

After having heard the testimony of Mr. Pineus, Of- 
ficer Dudley and Appellant at the identification suppres- 
sion hearing held just prior to trial,> Judge Youngdahl 
denied Appellant’s motion indicating that Mr. Pincus’ 
identification was strong and that Officer Dudley had 
probable cause at the time he took Appellant back to the 
Store (Tr. 41-42). Appellant chose not to testify at 
trial (Tr. 76). 


ARGUMENT 


The identification confrontation between Appellant and 
victim at the scene of the offense 15 minutes afterwards 


did not violate Appellant’s due process rights. 


The confrontation held in this case is precisely the 
kind which this Court has repeatedly held and stated 
not to be violative of due process.‘ The confrontation 
was held at the scene and not at the precinct. It was held 
only minutes after the offense, where time was of the 
essence, both for accuracy of identification and to make 
sure the right person was being held. There was no hint 
of suggestive conduct on the part of the polices Mr. 
Pincus pointed him out right away upon seeing him come 


* A more thorough search at the Precinct later turned up a 4-blade 
knife (Tr, 19). 


’ Judge Youngdahl ruled that Appellant’s testimony at the sup- 
pression hearing could not be used against him at trial (Tr. 28). 


* Wise v. United States, 127 U.S. App. D.C. 279, sgg F.2d 206 
(1967) ; Wright v. United States, No. 20,158, decided January $1, 
1968; Russell v. United States, No. 21,571, decided January 24, 1969. 


’ The suggestiveness inherent in a one man show-up in a situa- 
tion like this case has been held squarely not to be sufficient to vio- 
late due process. Wise v. United States, supra note 4, 


4 


into the store with the officers, and Judge Youngdahl 
was satisfied that his identification was strong.‘ 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


DAaviD G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
CLARENCE A. JACOBSON, 
Assistant United States Attorneys. 


© Appellant has raised no claim as to the legality of the police 
picking Appellant up and taking him back to the scene. Any such 
claim would fail in light of Judge Youngdahl’s indication that he 
was satisfied that the officer had probable cause at the time he picked 
Appellant up. Judge Youngdahl’s conclusion is amply supported on 
the record by the lookout match, by Officer Dudley’s familiarity with 
the railroad track crossing where he first saw Appellant walking as 
an escape route for robbers and by the bystander’s statement that 
only minutes earlier Appellant had run across the tracks with a 
second person. 
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REPLY BRIEF FOR APPELLANT 
CURTIS R. ROBINSON 
Appellant's main brief sets forth the major argu- 
ments in this appeal. Two new decisions of this Court, 
cited by Appellee, prompt this reply. 
Appellee cites Russell v. United States, 
U.S.App.D.c.__——,_~(No. 21,571, decided January 24, 1969), 


and Wright v. United States, U.S.App.D.C. , 404 F. 


24 1256 (1968}, as controlling precedent in this Circuit. 


We respectfully disagree. 

In the Russell case (decided after appellant's 
main brief was filed) a concealed witness, hearing the tink- 
ling of broken glass, watched as a man emerged from a shop 
from which the noise had emanated. The witness observed the 
man as he passed a brightly illuminated gas station. He 
notified the police. In response to a radio look-out, the 
police apprehended Russell despite his attempt to flee. 


The police discovered a radio, a hat full of cigarettes and 
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a coat hanger and screwdriver on his person. They discover- 
ed that Russell was wearing gloves although the date of 
arrest was in mid-summer. The police immediately escorted 
Russell to the shop where the witness identified him as 
the man he had watched emerge a short time before. The 
Court upheld the admittance into evidence of the witness" 
identification, stating that the confrontation was not so un- 
necessarily suggestive and conducive to irreparable mistaken 
identification as to deny Russell due process ¢€ law. 

In Wright, the witness watched two men, one of 
whom wore black gloves, walk out of a neighbor's partment 
house with a brown paper bag,then return to lift ~ stereo 
set into a 1956 Plymouth, the license number of which the 

witness promptly recorded. The witness notified the police, 


giving them a physical description of the two men and of 


the car they were driving. Shortly thereafter, the police 


apprehended Wright and another man in a 1956 Plymouth. 

In the Plymouth were records, a brown bag of pennies, screw- 
drivers and black gloves. Some time later the witness 
identified Wright at the stationhouse as one of the men 

she had seen. The Court noted that, at the time dof the 
identification, Wright may have been exhibited =idae to the 
witness. Remanding the case to the trial court in order 

to develop a record as to the basis for the witness‘ identi- 
fication, the Court noted that the record failed to disclose 


(1) the physical characteristics by which the witness’ ob- 


servation served to distinguish appellant from other persons, 
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(2) whether all circumstances considered, a line-up was 
feasible, and (3) what length of time had elapsed between 
the commission of the offenses and the confrontation. 

It is significant that in both Russell and Wright 
the identifying witness was a casual bystander in no way 
related to the victim. It is further significant that the 
larceny in each of these cases was unaccompanied by an 
attack upon the witnesses or by any other act of violence 
Save breaking and entering. The witnesses, in other words, 
occupied a position far removed from that of the victim here- 
in who, as proprietor of the robbed establishment, had been 
held up, bound and gagged and terrified by the gun discharged 
in his presence. The facts of this case suggest a totality 
of circumstances far different from the facts of either 
~ Russell or Wright. 

Moreover, although the confrontation with the wit- 


ness at the scene of the crime was ruled admissible in Russell 


the record in that case shows that the witness had independent 


means of identification that did not exist herein. The appel- 
lant in Russell was wearing black gloves in the middle of 
summer, fled from the approaching police officer and was 

found with items known to be missing from the pilfered store 
and with the implements of a housebreaker in his possession. 


In contrast, Curtis Robinson, the appellant herein, in no way 


resisted arrest. A search of his person at the time of his 
arrest brought to light only five bullets which ae in no 
way linked to the gun discharged in Mr. Pincus' presence 
Appellant had no cash nor money orders similar to the items 
missing from Mr. Pincus' store. In fact, the only identifi- 
cation linking appellant with the crime he allegedly committed 
that cold February morning was his height, his race, and the 
overcoat which he wore, hardly features which serve to distin- 
guish him from other tall cold Negroes at that time of year. 
The circumstances of this case show no compelling 
interests to be served by a confrontation with the victin 
at the scene of the crime where the same confrontation could 


have occurred shortly afterward in a controlled os 


station line-up. 


Appellant contends that neither Russell nor Wright 


immunize his conviction from attack and that the totality 
of the circumstances surrounding his identification have 
denied him due process of law. , 

Appellant therefore respectfully requests this 
Court to reverse the conviction below. 


Respectfully sunaitted, 


” “BARDYL "RIFAT. HRN, Eso. 
2} 
“ 
MARSHA E. SWISS 
700 Colorado Building 
Washington, D. C. 20005 
Counsel for Appellant 


AR go Xe? 


Of Counsel: 


Amram, Hahn & Sundlun’ 
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CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoin 
Reply Brief for Appellant Curtis R. Robinson_was ‘served 
by mailing a copy postage prepaid this : ; day of March, 
1969 to the Honorable David G. Bress, United States 
Attorney, United States Courthouse, Washington, D. C. 
20001. 
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